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(2) Randomly select such employees 
for testing at the highest minimum an-
nual percentage rate established for 
the calendar year by any DOT agency 
to which the employer is subject. 

[66 FR 43103, Aug. 17, 2001, as amended at 67 
FR 61821, Oct. 2, 2002; 68 FR 75459, Dec. 31, 
2003] 

§ 382.307 Reasonable suspicion testing. 
(a) An employer shall require a driver 

to submit to an alcohol test when the 
employer has reasonable suspicion to 
believe that the driver has violated the 
prohibitions of subpart B of this part 
concerning alcohol. The employer’s de-
termination that reasonable suspicion 
exists to require the driver to undergo 
an alcohol test must be based on spe-
cific, contemporaneous, articulable ob-
servations concerning the appearance, 
behavior, speech or body odors of the 
driver. 

(b) An employer shall require a driver 
to submit to a controlled substances 
test when the employer has reasonable 
suspicion to believe that the driver has 
violated the prohibitions of subpart B 
of this part concerning controlled sub-
stances. The employer’s determination 
that reasonable suspicion exists to re-
quire the driver to undergo a con-
trolled substances test must be based 
on specific, contemporaneous, 
articulable observations concerning 
the appearance, behavior, speech or 
body odors of the driver. The observa-
tions may include indications of the 
chronic and withdrawal effects of con-
trolled substances. 

(c) The required observations for al-
cohol and/or controlled substances rea-
sonable suspicion testing shall be made 
by a supervisor or company official 
who is trained in accordance with 
§ 382.603. The person who makes the de-
termination that reasonable suspicion 
exists to conduct an alcohol test shall 
not conduct the alcohol test of the 
driver. 

(d) Alcohol testing is authorized by 
this section only if the observations re-
quired by paragraph (a) of this section 
are made during, just preceding, or just 
after the period of the work day that 
the driver is required to be in compli-
ance with this part. A driver may be di-
rected by the employer to only undergo 
reasonable suspicion testing while the 

driver is performing safety-sensitive 
functions, just before the driver is to 
perform safety-sensitive functions, or 
just after the driver has ceased per-
forming such functions. 

(e)(1) If an alcohol test required by 
this section is not administered within 
two hours following the determination 
under paragraph (a) of this section, the 
employer shall prepare and maintain 
on file a record stating the reasons the 
alcohol test was not promptly adminis-
tered. If an alcohol test required by 
this section is not administered within 
eight hours following the determina-
tion under paragraph (a) of this sec-
tion, the employer shall cease attempts 
to administer an alcohol test and shall 
state in the record the reasons for not 
administering the test. 

(2) Notwithstanding the absence of a 
reasonable suspicion alcohol test under 
this section, no driver shall report for 
duty or remain on duty requiring the 
performance of safety-sensitive func-
tions while the driver is under the in-
fluence of or impaired by alcohol, as 
shown by the behavioral, speech, and 
performance indicators of alcohol mis-
use, nor shall an employer permit the 
driver to perform or continue to per-
form safety-sensitive functions, until: 

(i) An alcohol test is administered 
and the driver’s alcohol concentration 
measures less than 0.02; or 

(ii) Twenty four hours have elapsed 
following the determination under 
paragraph (a) of this section that there 
is reasonable suspicion to believe that 
the driver has violated the prohibitions 
in this part concerning the use of alco-
hol. 

(3) Except as provided in paragraph 
(e)(2) of this section, no employer shall 
take any action under this part against 
a driver based solely on the driver’s be-
havior and appearance, with respect to 
alcohol use, in the absence of an alco-
hol test. This does not prohibit an em-
ployer with independent authority of 
this part from taking any action other-
wise consistent with law. 

(f) A written record shall be made of 
the observations leading to an alcohol 
or controlled substances reasonable 
suspicion test, and signed by the super-
visor or company official who made the 
observations, within 24 hours of the ob-
served behavior or before the results of 
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the alcohol or controlled substances 
tests are released, whichever is earlier. 

§ 382.309 Return-to-duty testing. 
The requirements for return-to-duty 

testing must be performed in accord-
ance with 49 CFR part 40, Subpart O. 

§ 382.311 Follow-up testing. 
The requirements for follow-up test-

ing must be performed in accordance 
with 49 CFR part 40, Subpart O. 

Subpart D—Handling of Test Re-
sults, Records Retention, and 
Confidentiality 

§ 382.401 Retention of records. 
(a) General requirement. Each em-

ployer shall maintain records of its al-
cohol misuse and controlled substances 
use prevention programs as provided in 
this section. The records shall be main-
tained in a secure location with con-
trolled access. 

(b) Period of retention. Each employer 
shall maintain the records in accord-
ance with the following schedule: 

(1) Five years. The following records 
shall be maintained for a minimum of 
five years: 

(i) Records of driver alcohol test re-
sults indicating an alcohol concentra-
tion of 0.02 or greater, 

(ii) Records of driver verified positive 
controlled substances test results, 

(iii) Documentation of refusals to 
take required alcohol and/or controlled 
substances tests, 

(iv) Driver evaluation and referrals, 
(v) Calibration documentation, 
(vi) Records related to the adminis-

tration of the alcohol and controlled 
substances testing programs, and 

(vii) A copy of each annual calendar 
year summary required by § 382.403. 

(2) Two years. Records related to the 
alcohol and controlled substances col-
lection process (except calibration of 
evidential breath testing devices). 

(3) One year. Records of negative and 
canceled controlled substances test re-
sults (as defined in part 40 of this title) 
and alcohol test results with a con-
centration of less than 0.02 shall be 
maintained for a minimum of one year. 

(4) Indefinite period. Records related 
to the education and training of breath 
alcohol technicians, screening test 

technicians, supervisors, and drivers 
shall be maintained by the employer 
while the individual performs the func-
tions which require the training and 
for two years after ceasing to perform 
those functions. 

(c) Types of records. The following 
specific types of records shall be main-
tained. ‘‘Documents generated’’ are doc-
uments that may have to be prepared 
under a requirement of this part. If the 
record is required to be prepared, it 
must be maintained. 

(1) Records related to the collection 
process: 

(i) Collection logbooks, if used; 
(ii) Documents relating to the ran-

dom selection process; 
(iii) Calibration documentation for 

evidential breath testing devices; 
(iv) Documentation of breath alcohol 

technician training; 
(v) Documents generated in connec-

tion with decisions to administer rea-
sonable suspicion alcohol or controlled 
substances tests; 

(vi) Documents generated in connec-
tion with decisions on post-accident 
tests; 

(vii) Documents verifying existence 
of a medical explanation of the inabil-
ity of a driver to provide adequate 
breath or to provide a urine specimen 
for testing; and 

(viii) A copy of each annual calendar 
year summary as required by § 382.403. 

(2) Records related to a driver’s test 
results: 

(i) The employer’s copy of the alco-
hol test form, including the results of 
the test; 

(ii) The employer’s copy of the con-
trolled substances test chain of cus-
tody and control form; 

(iii) Documents sent by the MRO to 
the employer, including those required 
by part 40, subpart G, of this title; 

(iv) Documents related to the refusal 
of any driver to submit to an alcohol or 
controlled substances test required by 
this part; 

(v) Documents presented by a driver 
to dispute the result of an alcohol or 
controlled substances test adminis-
tered under this part; and 

(vi) Documents generated in connec-
tion with verifications of prior employ-
ers’ alcohol or controlled substances 
test results that the employer: 
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